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PREFACE - 
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„ —— — 


I WILL not diffemablc, that I public cheſe Q- 
* fervations nat fo much for the ſake of lawyers ar, 
feffional men, as forthe public at large. It is proper 
that perſons, who may be called upon to ſerve on 
juries, and decide as ſupreme judges, on accuſa- 
tions of treaſon, ſhould know how the law ſtands 
upon this important ſubject. Their determina» 
tion involves the life or death of a fellow creature, 
and they ſhgyld weigh well the grounds on which 
they pronounce his guilt. Nor let them imagine 
that the queſtion here diſcuſſed is entirely out of 
their province: they may exerciſe a juriſdiction 
over the law as well as the fact; and where they 
are ſatisfied that the evidence againſt the priſoner 
| does not amount to the erime laid in the indict. 
ment, they ought ta acquit him. 
They ſhould liſten to the judges; liſten to them 

A 2 


with 


PREFACE. 
with attention, but with caution. Judges have 
too often lent themſelves as ' inſtruments to 

ſerve the intereſts and paſſions of a court; and 
the hiſtory of almoſt every reign records their 

Ihiquities. Scaffolds have, in former times, 
ſtreamed with the blood which they have ſhed ; 

and, as long as a Jefferys is rennembered, a pru- 

dent jealouſy will mix itſelf, I truſt, in the minds 

- of Engliſhmen, with the ** which 1 is ne to 
their high ſtation. 5 

Nor let juries forget, that the jurymen who found 
Smney guilty, are remembered as well as the 

judge who pronounced his ſentence; and as theß 

ſhared in his crime, they partake in his infamy. 
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Pur three nee Wachen of the 0 of 

Edward III. are theſe; compaſſing the kings 
death, levying war againſt the king, and adher- 
ing to the king's enemies. Any overt act falling 
under any one of theſe three heads is an act of 
treaſon, and ſubjects the offender to the penalties 
- of that atrocious crime. | 
It is agreed by all writers on the ſubject of law 
or government, “ that ſtretehing the law of trea- 


ſon beyond its juſt limits, is one of the ſtrongeſt 


© Circumſtances and indications of tyranny ; and if 


_ anything can be conſidered as obnoxious to this 


_ animadverſion, it is forced and arbitrary con- 
* of a ſtatute expreſaly intended, * . 


v erg u Op 


132 1 3 
pears by the preamble, to aſcertain and define the 
ſeveral kinds of treaſon, and ſolve all doubts and 
uncertainties reſpecting this moſt 27722 article . 
of legiſlation. | 
Juſtinian denounces the aig: of forg err 
againſt thoſe raſh civilians, who, by falſe gloſſes 
and interpretations, ſhould endeavour to warp or 
perxert the meaning of his laws. I think moſt of 
the modern writers on the ſtatute of Edward III. 
have been guilty of the crime ſo ſtrongly provided 
z againſt by the Roman emperor, though there is 
unfortunately no law in our ſtatute book by which 
they could have been puniſned. The act of 
Edward III. is penned with great clearneſs and 
preciſion, and was dictated by the mildeſt and 
juſteſt ſpirit of legiſlation. But under the inter- 
pretations of it, which now prevail, its purpoſe 
is in a great meaſure defeated, the harmony and 
ſymmetry of its ſeveral parts entirely broken. 
This I ſhall endeavour to evince, by ſhewing how 
the firſt and principal article of it, (compaſſing 
the king's death) has been ſhamefully ſtretched 
and extended. Compaſſing and imagining the 
keing's death, which are the words of the ſtatute; in 
their plain obvious meaning; are conſined to an in- 
tention os deſign of depriving the ſovereign of his 
natural phyſical life. But by a conſtruction ſuffici- 
Ju forced and * the! writers on this ſub- 
ject 


\ 
\ 


PL 
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ject have extended it to all plans or deſigns of im | 


priſoning the king, or even of removing evil coun- 
ſellors from about his perſon. I would not be 


underſtood to wiſh to palliate theſe crimes by the 


expreſſions I have made uſe of. They are indeed 
atrocious "offences againſt the peace and good 
order of ſociety, and very juſtly, perhaps, made 


"obnoxious to the penalties of high treaſon, But 1 


cannot help thinking that it is a departure from the 
rigorous and ftrict rules of conſtruction, which 


ought to obtain in Caſes of this kind, to include 


them under this head of the ſtatute of Edward III. 


This i interpretation, however, is of great antiquity 


and authority: it is not directly againſt the ſpirit 
and meaning of the act; it is maintainable by 
colourable arguments and analogies of law. 

The word king, is not only the name of a per- 


fon, but of a magiſtrate; and to impriſon him, 


or impoſe any perſpnal reſtraint or coercion upon 
him, is a cefiryen 1 of his en exiſtence*, 


E.. 1 menion this. —_ ns AS; 3 2 3 not de 
underſtood entirely to ſubſcribe to it. I think a ſpecial act of 


much, ag it, appears to me, on figure and metaphor. / s 
It was the obſervation of Selgen, that the Roman 2 
Marine of tranſubſtantiation had ariſen from a whimſical con- 


” 
& * 


But 


_parliament i 1$ negeſſary to give. the concluſon ariſing | from it its 
full and eompleat fanQion, The argument itſelf hinges too 


\ 


— 


But the conſtruction upon which I mean next to 
animadvert, has not this, nor any thing like this, 
to plead in its juſtification. It multiplies treaſons 
againſt all ſenſe and reaſon. It confounds what 
the framers of the ſtatute have accurately diſtin- 


guiſhed, and goes upon this modeſt afſumption, 


that they have taken great pains to diſcriminate 
what in reality is exactly the ſame thing. It de- 
ſtroys one of the characteriſtic features of the 
act. It is beſides of recent origin, contrary to the 


higheſt authorities in our law, and even to what 


may be conſidered as expreſs declarations of the 


legiſlature. 


Te conſtruction to which I allude, is. that 
whereby the levying of war againſt the king, and 


adhering to the king's enemies, which are menti- 
oned by the ſtatute as diſtinct kinds of treaſon, 


paſſing the king's death, being conſidered as overt 


are all crouded together under the head of com- 


acts to that effect which may be ſo laid in an in- 
dictment. This has given riſe to a new deſcrip- 


verſion of Rhethoric into Logic. Certain it is, that this has been 


an abundant ſource of abſurdity and unrighteouſneſs in all ages, 
Thus numbers were executed under the Roman emperors, 


- Honorius and Arcadius, on the authority of a bold ſwaggering 


figure of „rr peech, which incorporated the emperor's privy coun · 
ſellors with the Ne of the emperor himſelf, Vid. Cad. 95 


8, — inp pondhcen f 1 


i 


5 o o 
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7 


(16 


tion Ir treaſons, for which there i is certainly no 
authority in the words of the ſtatute, and as I ap- 
prehend in its meaning and intention. Compaſ- 
ſing and imagining to levy war, or to adhere to 
the king's enemies, is hereby made treaſon, as well 
as to deprive him of life under the elegant fiction 
of compaſſing to compals the king's death. 
For we are told, that, levying war is an act of 
compaſſing—Conſpiring to levy war, can be 
nothing elſe than compaſſingꝰ to levy war, which 
brings it exactly to what I mentioned; an act of 
compaſſing to compaſs the death of the king : and 
yet the writers who contend for this rule of con- 
ſtruction, ſhall ſpecify, as one of the diſtinguiſh- 
ing and characteriſtic circumſtances of this ſta- 
rute, the extfaordinary proviſion which it inter- 
Poſes for the perſonal ſafeguard and protection of 
the ſovereign ; for whereas, in other caſes, it at- 
taches the guilt and penalties of treaſon tothe actual 
accompliſhment only of the evil deſign, In this, 
on account of the deep intereſt. which the com- 
munity has in the ſafety of its firſt magiſtrare, it 
takes the will for the deed, and, when it is ſuffici- 


ently evinced and manifeſted, puniſhes it with 
wy ſeverity. 


:M e to * war, Cook, vid. poſt. - | 
7 id. n. Sir M. Fofter's Diſcourſe on the law, 
of Treaſon, i 


e 
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This diſtinction, which is indeed clearly marked 
and expreſſed in the ſtatute commented upon, 
vaniſhes before the abovementioned interpreta. 
tion. All theſe different kinds of treaſon. are 
thereby put upon a level. The intention to le vy 
war is made treaſonable, as well as the j intention 
to murder the ſovereign, contrary to what the in- 
terpreters themſelves tell you is the AE, addr 
meaning of the ſtatute. 

But ſurther i it may be aſked, if the levying of 
war is an overt at of compaſling, why did the 
legiſlature mention it as a diſtinct kind of treaſon. 
under an article apart? It ſpeaks of overt acts of 
compaſling. It ſpeaks, . beſides, of levying war. 
Why this complex phraſeology? Would it not 
have been more ſimple to reduce all treaſons of 
this deſcription under the ſingle head of compaſ- 
fing the death of the king? If it. was intended, by 
way of example, to ſnew what was meant by an 
overt act of compaſſing, would it not have made 
uſe of ſome form of expreſſion ſignificant of ſuch 
. 

But it has often been 8 to the praiſe of 
this ſtatute, and as evincing the high wiſdom of 
thoſe who framed it, that it forbears to ſpecify or 
define what ſhall be deemed an overt act under 
the ſeveral heads of treaſon it embraces, but leaves 
the Whole determination of this point to bo the jury 

0 : who 


1 
who ſhall try the cauſe. So that in reality this 
(conſtruction ſtrips the ſtatute of every thing that is 
Peculiar to it, or has been conſidered an indication 
al its wiſdom. It defeats its end, deſtroys its cha 
racter, extinguiſhes its ſpirit, and is at war with 
the juſt _ SR ca of thoſe "Oy racer 
it. ? 
There is e point, in med of the 3 | 
itſelf, I muſt; yet take notice of. So provident 
uas the legiſlature, in a caſe of ſuch extreme con- 
Cern to the lives and fortunes of individuals, that 
diſtruſting, as it were, the accuracy and preciſion 
olf its own performance, or afraid, at leaſt, that it 
had not made uſe of language ſufficiently ſtrict and 
narrow to circumſcribe its ideas, or foreſceing b 
chat the irreſiſtible propenſity of lawyers to evade 
by diſtinctions, and ſupply by conſtruction, 
would be at work upon its labours, and add to the 
catalogue of treaſons, as they had done before, it 
has inſerted into this memorable act 8 ig 
clauſe and proviſion. | Sl 
„And becauſe that many other like! caſes of 
t treaſon may happen in time to come, which a 
e t man cannot think or declare at this preſent time; 
it is accorded, that if any other caſe, ſuppoſed 
e treaſon, which is not above ſpecified, doth hap- 
pen before any juſtices, the juſtices ſhall tarry, 
« without any going to the judgment of the trea- 
B 4 — ſon, 


# N 8 ] 
9 ſha, till the cauſe be ſhewed and declared, be- 

* fore the king and his parliament, whether it 
© ought to be judged treaſon or other felon ). 
One would have thought, that after ſo clear and 
ſpecifick a direction, judges would never have 
ventured to multiply treaſons from their own au- 
thority, but have referred every doubtful point, or 


every point that did not fall within the ſtricteſt in- 


port of the words uſed by the ſtatute, to the pre- 
eminent powers and juriſdiction of the legiſlature. 

Parliament ſeems to have foreſeen that many 
caſes might occur which ſhould be deemed to fall 
within the reaſon, though not within the words of 
the act. It was juſtly cautious of leaving this argu- 

ment of analogy, or parity of reaſon; in the hands 


of the judges ; for in their hands, experience had 


he wn it was wonderfully prolifick. To the legiſ- 
lature it refers it. It alone can extend, where 
there feems cauſe of extending. It alone can ac- 
commodate the law tothe exigency of eventual caſes. 
It alone could bring the act of conſpiring to levy. 
war within the compaſs of the law of treaſon. 
Tubus far I have taken the text itſelf as my guide, 
in commenting upon it. I have examined it by rules 
of conſtruction, which have their foundation in 
reaſon and common ſenſe, and have been admitted 
in all ages, without denial or contradiction from 
any quarter, as as. dhe true n which ſhould- | 
| | | govern 


1 
govern our underſtanding of penal ſtatutes. 
Againſt ſuch rules of conſtruction, faitly ap- 
plied and carried on by juſt logical deductions to 
a determinate concluſion, no weight of authority, = , 
or number of contrary deciſions, can be of an 
avail. In determining what is common law, we 
muſt bow implicitly to a regular and uniform 
ſeries of judicial reſolutions upon any liti. 
gated point, for they are the only ſtandards or 
criterions to. which we can refer the matter in dis | 
pute ; ſince, however, writers may occaſionally | 

deduce common law from immemorial uſage and 
cuſtom, it is, in reality, nothing. elſe than the 
; - embodied deciſions of our courts of juſtice. 
But this is not the caſe with ſtatute law. Here 
we have a poſitive ynimpeachable evidence, which 
zs capable of ſpeaking for itſelf. Here we have 
before us a document of ſuperior authority, to 
which all commentaries and commentators muſt 
ſubmit. We have a touch-ſtone whereby con- 
ſtructions and interpretations may be tried, and fair. 
reaſonable concluſions diſtinguiſhed from the 
flimzy evaſions of a deceitful ſophiſtry. Here, ac- 
cording to the pithy maxim of our law, Judican- 
dum eft legibus non exemplis. Precedents may in- 
deed ſolve an ambiguity, or explain a doubtful 
point; but ought not, and cannot prevail againſt 
the 2 deciſions of * reaſon. 
The 


0 } 


; medicine lawyers and judges cannot drowty 
the voice of the legiſlature, diſtinctly and articy- 
lately ſpeaking. In the hurry of paſſion, or influ- 
enced perhaps by worſe motives, courts of juſtice 
may determine againſt us; but we have the act of 
parliament in our hands, and we may appeal to a 
tribunal which exerciſes its juriſdiction over the 
accuſers as well as the aceuſed; the judge who' 
hangs, ; as well as the criminal who! is nn ; ths 
tribunal of reaſon and juftice; © :- : 
T Theſe obſervations I thought it proper to pre- 
miſe, before I entered upon that part of the argu - 
ment which turns upon authority; and it may be 
deemed ſomething like a voucher for their truth, 
at leaſt for the ſincerity with which they are de- 
Rvered, that they do not ariſe from the ſpur of 
| theoocaſion, or olive erer e on Me _ 


. 


* Crimipal is here Wi in the ſenſe of an caſed perſon, 
This is its original proper accepration, as the reader will ſee if he 
tikes the trouble of conſuling Johnſon's Dictionary. It is de- 
rived from crimen, which, in pure latinity, ſiguiſies not a crime, 
but an accuſation, This ſenſe of the word ſhould be ſupported, 
for then it will anſwer to the revs of the Romans, or, Ile de | 
quo res agitur, and in narrations of judicial proceediogs 02 | 
mall be able to avoid inelegant circumlocutions. I was led to 
_ this note, by an obſervation which I heard drop. i nn. ſoei⸗ 
ben e eee ee 3 
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gument; for I contend, and am not without babes | 
of proving, that the weight of authority is ſtrongly; 

on my ſide. Modern precedents are indeed againſt 
me; but the chain (which, is not without a con- 
ſiderable break on interruption), may be followed 


up to a determinate point of time. bt; may be 


ſhewn where it begins. We may be let into. the 
bottom of the ſyſtem, and narrowly. ſurvey. the 
foundations upon which the whole mighty ſuper- 
Atructure reſts. It is. not a ſeries of precedents 
running up immeaſurably into the depths of time, 
and baffling all attempts to aſcertain its com- 
mencement. I flatter: myſelf, L ſhall be able to, 
point out, with preciſion, - where the old docking 
ends, and where the new one begins. 
"T0 commence with the old doctrine 3 

muſt ancient writer of any authority, who has 
treated expreſsly on the ſubje& of Crown-law, 
ſubſequently to the reign of Edward the Third, is 
Juſtice Stanford, who was on the Bench, if I 
miſtake not, = the reign of Q. Mary. His 
Pleas of the Crown, is a work of merit, and men- 
tioned with approbation by Foſter, I have care 


fully peruſed his chapter upon treaſon, and can- 
not find the leaſt mention of conſpiring to levy 
war as falling under that denomination. But I 
find wo apa in it wh convince me +a the 


2 


1 1 


very contrary is law under the flatuce of Edward 
the Third. In confirmation of the preamble of 
that act, which is in theſe words: Item, 
| .«« Whereas divers opinions have been before this 
| 2 time in what caſe treaſon ſhall be ſaid, and in 
« what not.” He ſhews you, that a multiplicity 
of treaſons had been raiſed before that time by the 
fruirful ſophiſtry of lawyers, in departure from 
the great, principles of reaſon and juſtice, which 

z < which are at once the ſources and criterions of 
4 our common law®. 

Thus, to kill the king's father, or 5 or 
one who was about to aſſiſt him in his wars, were 
conſtrued to be treaſonable offences, upon the fic- 
titious notion, that all ſuch acts were indirectly 
aimed at the perſon oſ the ſovereign ; ; the ſame 
auſpicious doctrine which in later times has 
given riſe to the rule of conſtruction I would re- 


* 


* This may aford little critics 3 room for EP Ul 
inconſiſtent with what was ſaid in a former page. But the ap- 
parent inconſiſtency will vaniſh, if the reader confiders, that 
the decifions of judges are, indeed, the immediate criterions of 

the common law; bot that reaſon and juſtice did, or ought to 
have dictated thoſe decifions. © Nothing is common law, or 
law at all, which is directly againſt reaſon ; though, where the 1 2 
ſpecific reaſon does not immediately appear, we may, notwith- 5 
ſtanding, in certain caſes, be brought to acquieſce in the prac- 
tice of our OY and ſuch an ark is FO. | 
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probate. But among theſe, * others of its 
ſame ſort, he mentions certain acts analogous, as 

it ſhould ſeem, to the conſpiring to levy war, as 
exciting ſedition“ in the realm againſt the king, 
and ftirring up mutiny in the king's armies, and 
gives you two paragraphs out of Granville and 
Bracton, wherein they are expreſsly brought 
within the compaſs of the treaſon laws. Now 
the act of Edward the Third was framed for the 
declared purpoſe of diſcriminating between the 
received opinions upon this intereſting ſubje&, 
of confirming ſome, and rejecting others. That 
there was an opinion maintained by two of the 
_ greateſt law writers before that time, making it 
high treaſon to do what would now be called con- 
 Jpiring to levy war, is evident from the paſſages 
Cited in . There are no words in * 


F $ quis a fuerit, vel _ fecerie i in 
regis, vel ſedionem regni. vel exercitus, vel conſenſeri i 
Gran. lib. 14. fo. 110. Si quis auſu temeraris ES 
in mortem regis, aut aliquid egerit vel agi procuraverit ad ſedio- 
nem Domini regis, vel exercitus __ _ ms lid. 2. The 
de erimine laſz= mageſtatis ; 
I have no doubt that the Seditio da dean and 
the Seditio Domini Regis of Bracton, joined as they are to the 
crime of compaſling the king s death, are tantamount to the * 
of levying war againſt the king. why 
+ Sanford, Plees d otone, e. 1. Ty . | 5 o 
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ſtatute fanctioning this opinion: it rejects ir 
therefore; for, unleſs it be ſuppoſed to reject 
what it does not confirm, it does not anſwer its 
avowed end, that of deciding on the diſcordant 
ſentiments which prevailed at the time of its 
enactment, but leaves matters as ann. and 
uncertain as they were before. 
. (Conſpiring:to levy war muſt, therefore, be in- 
eluded in the rabbhle of conſtructive treaſons, 
which the ſtatute was intended to put to flight: 
and probably the legiſlature thought it had 
cruſhed. it for ever. But how ineffectual the 
wiſeſt and beſt· concerted proviſions, when avarice 
and ambition ſet their wretched votaries at work 
to elude them. Under this very ſtatute, two men, 
ina neighbouring country, have been found guilty, 
of: a:deſcription- of* treaſon, which the framers of 
it had it in their immediate contemplation to 
profcribe ; and in proſecution of this righteous 
ſentence they will, in all likelihood, be ſhoftly de- 
livered over to a cruel and i ignominious death! 
Ihe next avriter of eminence, in the order of 
time, upon this branch of juriſprudence, is Sir 
Edward Coke, the. great oracle of Engliſt»laiv ; 
a man ho brought to the compoſition of thoſe 
works wherein he has depoſited the accumulated 
labours of a long and ſtudious life, a mind at 
K * and com prehenſive, ſtored with erudi- 
tion, 


1 as 9 


tion, but not encumbered by it, wielding the 


maſſes it had gathered together with the activity 
and dexterity of ſuperior genius; a mind which 
had left no part of juriſprudence unexplored, col- 


lecting the materials of its knowledge from the 
moſt diſtant and leaſt acceſſible ſources, as well 
as from thoſe that were more obvious; penetrating 


by the moſt rugged roads into the darkeſt receſſes 
of. antiquity, and purſuing its painful reſearches 
through every obſtacle of obſolete idioms, and 
unremembered cuſtoms and manners. It is true, 


his ſtile is often quaint, but it is always clear, ex- 
preſſive, energetic, and vigorous. There is a 
cruſt of antiquity about it which pleaſes mer 
J regard it with the ſame reverence as Cicero did 


the obſolete phraſes of the twelve tables, which 
have ſomething of dignity, he obſerves, joined 
with ſimplicity; and though they may diſguſt a 


faſtidious ſcioliſt, are not without their ſeeret charm 


for men of real judgment and taſte. Sir Edward 
Coke, in fine, was a man who diſputed the palm 

of genius with Lord Bacon, and far ſurpaſſed bim in 
probity and integrity. In his. judicial capacity 


he was ſtubborn and inflexible ini right, and 


he choſe rather to be diſmiſſed, from his- oſſice, 


than violate the ſanctity of his oath. ., He-threw | 


himſelf into the breach, when the citadel of 
36 brought into 


[ 
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% 
— : — co CE oy — ü 2 — — — 


«3 
play, in a juſt cauſe, the gigantic powers of his 
genius and learning, In conjunftion with the 
great Selden, he drew up the petition of right, 
and in all his works (forgive ſome courtly paſ- 
ſages) may be traced the freeborn ſpirit of an 


Engliſhman, and that proud attachment to the 


ancient hereditary rights and privileges of his 


country, which characterizes a conſtitutional law. 


yer. It ſhould ſeem, that in a queſtion which 
involves life or death in its iſſue, and wherein, 
therefore, every doubt ſhould be admitted in fa. 
vour of the accuſed perſon, the bare authority of 


ſo eminent a lawyer and grave a magiſtrate as Sir 


Edward Coke, ſhould alone be. ſuthetent to de- 
termine the ſcale in favour of merey. But when 
this authority comes down to us, backed and fup- 


-ported by arguments, and when thoſe-arguments 


appear unanſwerable, what is it, it may well be 


aſked, that ſhall countervail this concurrence ? 


I ſhall tranſcribe the words of this illuſtrious 
Judge, as I find them in his 3d Inſtit. c. 1. p. 14. 
. "« The compoſition and connection of the words 


are to be obſerved, viz. . thereof be at- 


7 «tainted by overt deed.) This relateth to the - 
* ſeveral and diſtinct treaſons before expreſſed 


(and ſpecially to the compaſſing'and imagina- 


* tion of the death of the king, g. for that is 


. Conte in che „— therefore one of them 
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« catinot "TP an overt act for another. | As, fe | 
9 example; a conſpiracy is had to levy war: this 
«(as hath been ſaid, and fo reſolved) is no trea- 
ſon by this act, until it be levied, therefore 
« it is no overt act, or manifeſt proof of the 
00 compaſſing of the death of the king, within 
et this act; for the words be (de ceo, &c.) chat i is, 
4 of the compaſſing of the death. For this were 
4 to confound the feveral claſſes, or membra di 
* « videntia & ſic. de ceteris.” 

His reaſoning is concluſive. Such a e 
conſounds the ſeveral parts or diſtrĩibutive members 
of the ſtatute, and makes compaſſing to compaſs 
the king's death treaſon; when the expreſs words of 
legiſlature | confine that denomination to the com- 
paſſing the king's death. There is a marginal | 
nate to this paſſage, « So reſolyed by the juſtices. 
Naſch. 35 Eliz. which we heard and -obſeryed.” 
S0 chat this is not the bare aſſertion of a fingle 


"judge, however eminent, but a ſolemn judicial 
determination, ane from A e - 

to decide. | 
] Lawyers and Judges, (ince as 'veveliilas, 
ſhould bluſh. to find a more liberal ſpirit of con» 
ſtry&tion prevailing in an arbitrary reign, .before 
the principles of civil and political liberty wem 
well defined or underſtood; than they themſelves 
HO 2 to adopt, under the mille 
C pices 
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pices of a family 3 I truſt, will never for- 
get that their title and the rights of people are 

inſeparably interwoven, and that the latter can- 

Ie not be denied without the former's being pig | 
impeached. 

In two different olaces of the Gone a, 

this propoſition is further inculcated and inforcod. 

„ A compaſſing, or conſpiracy to levy war, is no 
« treaſon, for there muſt be levying of war in 

« facto.” p. 9. Again, p. 10, ( By the ſtat. 13 Elix. 


I, indeed, we were to ſuppoſe fo improbable a caſe, as 
that a prince of the Houſe of Brunſwick ſhould. ever forget the 
obligations be lies under to his people, and purſue meaſures, or 
harbour ſentiments, inimical to their liberties, the atrocity of 

+ his crime would far exceed any thing which may be charged | 
on the worſt of the Stuarts. He would ftand convicted of the 

| blackeft perfidy and ingratitude. The Stuarts could treee their 
title to the crown-through a long line of Royal anceſtors which 
Joſt itſelf in che obſcurity of time, The memory of an origi- 
nal popular grant, if any ſuch ever took place, was oblicerated 
by length of duration, and the loſs or deſtruction of all vouch- 
ers and records, But a century is not yet elapſed ſinoe the peo- 

; ple of this country, by a free and voluntary act, transferred age 
4 ol the-richeſt crowns in the yniverſe from its. former lawful 
4 proprietor, to the perſon from whom, George the Third derives | 
| "his right to the obedience of his ſubjefts, The deed of con- 

_  *veyance is recorded in our ftatute-book. The act was to fo- 
Aemn and well atteſted ever to be forgotten; and while it ſanc- 
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te it is enacted, declared, and eſtabliſhed, as 
0 during the natural life of Q. Elizabeth, if any 
e within the realm, or without, ſhould compaſs, 
oF imagine, invent, deyiſe, or intend to levy war 
© againſt her majeſty, within this realm, or with- 
* out, and the ſame declaration by writing of 
* word, &c. that it ſhould be high treaſon. S9 
during the natural life of the queen, a conſpiracy 
* tp levy war was high treaſon, though no war was 
« levied; and upon that law Bradſhaw, Burton, and 
* others, were attainted of high treaſon, for conſpl- 
* racy only to levy war; but it was reſol ved by all 
* the Juſtices, that it was no treaſqn within the ſta- 
* tute of 25 Edward the Third, as hath been ſaid. 
The words in this ſtatute are, levie la guere.” 
Ta the firſt part of this paſſage, there is this 
= note; The indictments and attainders 
4 of treaſon, by force of this ſtatyte, are no more 
© ro be followed, becauſe the ſtatute which made 
* them treaſon is expired.” I muſt obſerve, that 
one of the moſt ſtrenuous advocates for the rule 
of. conſtruction, which is here combated, is Sir 
Michael Folter ; but tho' in this caſe he is fa- 
. yourable to prerogatiye, on znother important and 
much litigated queſtion, he eſpouſes the popular 
"Rides for he is decidedly of opinion, that words 
unconnected with acts, do not. conſtitute treaſan, * 
He builgs i as he tells us himſelf, on tem. 
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porary acts of parliament, which had made the 
words therein ſet forth, felony or miſdemeanor, 
and informs us, that the ſame concluſion had been 
drawn by others from acts which make words i in 
certain caſes treaſon. 

The latter ſcheme of reaſoning, he does not 
ſeem to diſapprove of, though he thinks his own 


the more concluſive : and, indeed, it is hard to 


ſay upon what grounds he could have objected to 

it. For there cannot, in the nature of things, be 
a ſtronger preſumption, that in the apprehenſion 
of thoſe who framed the temporary acts, there was 

no permanent law attaching certain penalties to 
a deſcribed offence, than that they ſhould deem 
it neceſſary to inflict thoſe penalties by a ſpecial - 
law, to operate only within a limited time; if 
there exiſted ſuch a permanent law, the temporary 
act muſt have been a declaratory ſtatute. Now, 


in this caſe, what did it declare? It declared, that | | 


there was in being a perpetual law, which perpe- 
tual law it declared ſhould be conſidered as la 
only within a limited time. This is evidently 
either downright nonſenſe, or it is, in fact, à re- 
peal of the perpetual law aſter the time limited for 
the continuance of the temporary act mould de 
clapſed. TD 
I know only one meth6d by which this difem- 
8 ma can be eluded, which is by ſuppoſing the lei. 
ature declares to pou 1 the * but after a cer- 
| , tain 
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tain period, leaves you where it found you. But 
the law, before the declaratory ſtatute was clear, 
or it was not. If it was clear, I ſhall not merely. 
argue that parliament interpoſed unneceſſarily, 
but that it interpoſed for the expreſs purpoſe of 
doing miſchief; ſince ſuch a temporary act could 
bave no other effect, than to create doubts where 
none exiſted before. If the law was not clear, 
then how does the matter ſtand ? Thus: the legi- 
flature expreſsly tells you, that it will remove your 
doubts for a time, but though the matter be of the 
hi gheſt importance, it ordains, that no ſooner ſhall 
= time have elapſed, than obſcurity ſhall return, 
where at its fiat, light might have been continued. 
An act, ſo wanton and abſurd, cannot in de. 
: cency be attributed to an aſſembly inveſted with 
| the higheſt powers of the ſtate, and which i is ſup- 
oſed 0 repreſent the wiſdom, as well as the au- 
rity of the nation. It follows from theſe rea- 
| ſoniogs, that Mr. Juſtice Foſter, could not on the 
— of ſound logic, have diſapproved of the 
mode of argument which he obſerves had been ap- 
plied by others for the purpoſe of eſtabliſhing 
the ſame concluſion as he arrived at by another. 
way of conſidering the ſubject. If ſo, I may be 
allowed to turn againſt that able writer the weapons 
with which he himſelf has furniſhed me, and 
his doctrine by a proceſs of reaſoning, 
1 03 _ which, 


which, in another caſe, he ſeems to admit a8 good | 
and valid; or which, at all evetits, he muſt have been 
Forced to admit as ſuch, fince it might be proved 
in ſome teſpe&ts, to have the advantage df that which 
he expreſsly uſes, and declares to be unanſwerable. 
Temporary acts have been made at Ulfferent 
iimes, attaching the guilt and penalties of high 
treaſon, tõ the circumſtance of conſpiring to levy 
War. Lr Edward Coke, in the paſſuge above 
quoted, inehtidns ohe that was _ paſſed in the 
inn Eliz. and expired with her life. A law to the ſame 
effect was paſſed in the 1 3th year of Charles the 2d. 
| thele two are the only temporary acts 1 have 
been able to meet with upon this ſubject. There | 
ure others bf a different deſcription, which at 100 - 
time of their enactment were intended to opera 
üs perpetual ſtanding laws of the realm, Finn 
fince repealed, others ſtill in ſbtee, which it will be 
proper to conſider, as they throw no ſmall light on 
tte preſent queſtion, evincing the notioũs of par- 
liamehts in remote times, with reſpect wo this 
identical offence of conſpiring to levy war. © 
In the reigh of that rah and ill-fated prince 
| Richard II. a falſe principle prevailing, chat the 


© beſt 
b 1 will not anſwer fot there being no more Thale I thought ſuffi» 
pu for my purpoſe, and I was not very ſolicitous to add to the number. 
confeſs I am got exceſſively partial to a certain knack Which gentlemen 
Have of appearing prodigiouſly learned, by hea 1 rr quo- 
tations, and precedents upon recedents, att ame time they do 
— "ig how to methodiac t into order, ot digeſt them into ptin· 
b : 
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bet way bf fecuring the throne, was, to raiſe 
- . round it a high fence of pains and penalties, a . 
law Was paſſed, * which, among other extentions of 
the ſtatute of Edward JII. makes it treaſon to 
conſpire to levy war. It was not long before this 
miſguided monarch experienced, that loyalty, - 
among a free people, is not to be forced up by the 
terrors of penal laws; but, in order to be laſting, 
muſt. be the 4 8551 fruit of attachment and 
elteem. 2 7 
' Two years ; after chis ſanguinary ſtatute he was 
depoſed and murdered, and one of the firſt acts 
of his ſucceſſor's reign was to repeal it. The 
words of the repeal deſerve attention. Item, 
i whereas, i in the ſaid Parliament, holden i in the 
« Haid twenty-firſt year, of the ſaid late king 
. Richard II. divers pains of treaſon were or- 
« dained by ſtatute, in as much, that there was 
na man which did know how he ought to be. 
x have himſelf, to do, ſpeak or ſay, for doubt of 
== euch pains.—lt is accorded and aſſented, by the ' 
«King, lords, and commons, aforeſaid ; that in 
«no time to come, any treaſon be judged other- 
1 wiſe than it was ordained by the ſtatute in the 
— time of his noble grandfather king Edward III.” 
It ſeems then, that there had been departures - 
1 from the act of Edward Hy. "ne thoſe departures 
were by ſtatute, | ; 


» 21 R. 2. C. 3. | | 
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-The only ſtatute, paſſed in the twenty firſt· of 
Richard II. ordaining divers new pains of treaſon, was 
one above-mentioned, and the only two kinds 
of this offence which it can be reaſonably. 72 
poſed to have introduced, are compaſſing to de- 
throne the king, and conſpiring to levy War. 
' I have no difficulty i in ſaying that both were re- | 
ferredl to in the repeal; but certainly the laſt, which 
depends upon a much more ſtrained confi ruction, 
Andi is far more alien from the ſpirit and mean- 
ing of the act of Edward III. My lord Hale,“ in 
commenting upon this ftatute, confines the refers 
- ence to the laſt, and mentions it expreſely as the 
| principal point of variance from the act of 
Edward III. It is true, he mentions another, 
namely, that the ſtatute of Richatd II. did not 
require any overt act to make the compaſlings 
1 therein ſpecified high treaſon, But this certainly 
does not appear on the face of that ftatute, and 
, how a compaſſing can become the object of hu- 
man knowledge, without an overt act of ſome kind 
"Tag alledged, is to me utterly incomprehen- 
ible 
But however this may be the taking away the 
neceffity of an overt act to the conviction of the 
offender, cannot in propriety of language be deno- 
minated the ordaining of divers pains of treafon, 
Which are the words of the repealing ſtatute. Such 
| 00050 $4 print. 
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4 principle, -if_it could be carried into pradtice, 
| would indeed be well calculated to multiply accu · 
ſations, by facilitating the means of conviction, but 
would not extend the number of treaſons which 
the words. of the repeal inform us was the griev« 
ance that called for redreſs; 
= © Under this head of perpetual laws, I ſhall men» 
tion two bills of attainder, paſſed in the 2gth of 


Henry the Sixth, againſt the celebrated Jack Cade. = 


In both theſe, compaſſing the king's death | is 
_ expreſsly confined to ſome act immediately levelled 

at the natural or political life of the ſovereign 
and in the firſt of them it is clearly diſtinguiſhed 
from the act of levying war; for having ſpecified 
_ Certain deeds,. which, in the opinion of the legiſ- 
 lature, conſtituted. treafon under the clauſe of 


compaſſing, it proceeds in this manner And 


A there and then waged and levied war falfely and 
A traiterouſly againſt the king, and his highneſs.” 
© The reader will 'obſerve; that no ſooner does 
. the parliament come to this part, than-it imme» 
diately drops the particle of definition. or de- 
ſcription, (imagined the king's death and deſtruc. 
tion by ſuch and ſuch acts) and takes up the con- 
jñjunctive particle and, which implies ac 
e eee 
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de oven deeds, which are ſuppoſed to eonſti- 
ute compaſſing, have all an immediate relation to 
the perſon of the ſovereign, if not in his natural, 
at leaſt in his political capacity; “ that he ga- 
* thered together, and levied a gread number of 

«perſons, and excited them, d'en , to riſe 
_ againſt the king, and againſt the * crown ; 
nd dignity of the king. 
What is meant by riſing againſt the king, - hd 
his royal crown arid dignity, is fully phie in 
the ſecond act, whereby we are informed, that 
the faid offender had aſſumed: royal power, and 
not only ſo, bur legiſlative authority, taking upon 
himſelf to enact laws for the government of the 


_ againſt thoſe who refuſed to acknowledge his 
F2 3 domination; inſomucts that parliament 
"ras obliged by this ſpecial act to reſcind his laws, 
and declare; that all indictments preferred under 
tie terrors of his rb ne be null and void, 
A of no effect. rt z Ei 246 


In reality, this Cade not ey edniphitia"' 505 


kingdom, and cauſing indictments to be preferred 


poſe the king, but actually depoſed him, within . 


the range of his mob- government, by an uſurp- 


vpon the principle that compafſing to depoſe the 
ſovereign, is compaſſing his death, within' the 
m_ of the ſtatute of treaſons (a principle equi- 

table 


ation of the royal authority in his own perſon. This, 


„ 
al "_ in itſelf, though perhaps, as I obſerve in i 
note, not very tenable in the way of conſtruction. 
but at all events very different from that which 
I am oppoſing) was undeniably an act of traiters 
_ ous conſpiracy, which merited the penalties in- 
flicted upon it by the above-mentioned * of | 
attainder. 13 

I ſubmit it, kiwbrer; to — candid} dias. 
who ſhall take the pains to turn to theſe ſtatutes, 
whether it does not appear very evident, upon a 
fair and impartial peruſal of them, that the bare 
act of conſpiring to levy war was not apprehended 
by the legiſlature to fall within the ſcope of the 
treaſon laws. I confeſs, they impreſſed this con. 
'vitivn upon my mind. I have deduced the argu. 
ments which oonfumed me in it. 1 leave them 
i rs the confideration ot the Ty and the i ny 
| 1 * of Judicial: RTE: we * 
ſeen, in one of the paſſages quoted from Sir Ed. 
; 8 Coke, that there had been a ſolemn one; at 
' which the learned judge himſelf was an 

confirmation of my doctrine. 
In the caſe of Sir N. — the 
reign of Q. Mary, it was decided, that if two 
or more conſpire to levy war, and the conſpiracy 
is carried into execution by: one of them, this in- 
deen them all in * _ of treaſon; a doctrine 
| founded 


„ ON. 
wundedt on this ſpecial prinei has in reaſon 
there are no acceſſaries. i 44603 
No the prevailing rule of confontiin lead 
0 this : abſurdity, that, ſuppofing| a number 
of perſons. to conſpire to levy war, and the de- 
gu is not exccnted by any one of them, then 
they are actually agents of treaſon. But if the 
_ conſpiracy: be carried into effect, thoſe, who did 
not join in the fact, though they joined in the 
ſtepo which led to it, are only principals on 3 
ſpeuial rule, and have, in ſome reſpects, the cha, 
 tacker and advantages of acceſſaries; that, for 
inſtance of not being tried till after the actual 
perpetrators of the deed. It requiring the appli. 
cation of a ſpecial rule to make them principals 
in the ſecond ſuppoſed caſe, is to me a din 
proof chat they are not ſo in the firſt. 2 
Thus far there is an harmonious: oath af 
reaſon, analogy, authorities, and acts of parlia- 
ment, in favour of the . * which. 1 
contend. / 
| FINE now $9 enquire; hon this. danny” 
was firſt broken, and a change effected in the 
doctrine of the law upon. this ſubject. I have con- 
ſidered the! point with ſome degree of attention, 
und I cannot carry back the period beyond the 
Trials of the regicides {oon after the reſtqration. 


ern Hale“ enpreſsly refers to che determi- 
nation 


| , H. F. C. v. . P. 121. 


t «3 
main in chis eaſe, as the firſt judicial eteleon 
excluſively of thoſe which had been cited to ſup- 
port it, and which T hall canvaſs when Leome 
to examine the determination itſelf, of r 8 
were made the ground- worre. 
In Layer's caſe, in the reign of George che Fiat, 
Chief Juſtice Pratt, who preſided at that trial, 
goes no further back in his enumeration of pre- 
cedents, but relies on the caſe of che regicides in 
ſuch à manner as to intimate, that it was the ut. 
moſt point to which he could ſtreteh the ſeries.” 
Now it is certain, that the precedents of thoſe 
times ſhould be weighed with many grains of al- 
lowance. The whole reign of Charles the Se- 
cond is in no very good odour with: the friends of 
Aberty; and furely their opinions will run a8 
ftrongly againſt the commencement as any other 
part of it, even the period immediately preceding 2 
its termination. 
- After a long interval of civil wars and tumults, 
in which, under the pretext of eſtabliſhing li- 
berty, every thing valuable and reſpectable in 
ſociety had been deftroyed, and a moſt grinding 
tyranny exerciſed upon the nation, the ancient 
| "monarchy was reſtored ; and a party, exaſperated 
dy the recollection of its ſufferings, and giddy 
with the joy of its triumphant re- eſtablimment, 
ns itſelf on a ſudden inveſted” with the ple- 


_ nitude 
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nitude of. power, = in a condition to wreale its 
vengeance on its late oppreſſors. The people, 
whoſe character it-is to ſtart from one extreme ta 
another, had become ſo tired of that mixed 
anarchy and deſpotiſm, which their own exceſſes 
had created, that, fearful of relapſing into it, they 
abhorred the very name of liberty, and were 
ready to lay all their ancient rights and privileges 
at the feet of their newly- reſtored ſovereign. 

The ſame ſpirit prevailed in both houſes of par- 
13 and we are aſſured, on the faith of con- 
temporary hiſtorians, that had it not been for the 
virtuous moderation of two or three of the king's 
- miniſters, my Lords Clarendon and Southampton 
in particular, which refuſed to take advantage of 
the general frenzy in favour of the arbitrary power 
of their maſter, there is ſcarcely a barrier of our 
.conftitution which theſe degenerate lords and 
commons would not have ſacrificed to the blind 
inconſiderate humour of the day. | 
While the minds of men were in ſuch a flare, 

while paſſion was the lord of the aſcendant, and 
the cool ſober fpirit of conſtitutional juriſpry- 
fence was baniſhed for the time, it is not ſurprj- 
ſing that judges and lawyers, who are ſeldom the 
- laſt in any faſhion which is favourable to their 
Intereſts, ſhould not be very delicate or ſcrupu- 


* in 9 of ** guilty, in the general 
3 | opinion, 


3 

opinion, of the moſt heinous. of crimes, whom 
the ſovereign had every motive of intereſt and 
juſt revenge to wiſh to have deſtroyed. It is not 
ſurpriſing that they ſhould ſtrain the law a little, 
in order to get rid of ſuch obnoxious perſons'; 
that they ſhould depart from the ſtrict obſervance 
of forms, where the guilt was notorious, and the 
whole nation was ready to applaud the equitable 
puniſhment. But the very ſame. cauſes which 
account for their conduct, may be allowed to de- 
tract in ſome degree from the authority of their 
deciſions; particularly when we find that the fact 
correſponds to the theory, and that in ſeveral of 
their proceedings they were guilty of palpable 
admitted informalities. In the caſe of the regi- 

ceides, which. is the caſe that ſuggeſted theſe gene- 
- ral reflections, the judges who were to try the 
cauſe, and the king's counſel who were to proſecute 
the criminals, met and conſulted tagether, te form 
and fix the accuſation; a-circumſtance, as Mr. 
Hungerford, in the caſe of Layer, of obſerved, never 
Practiſed before or ſince, _ 
The derifion on this occaſion .\ was 3 
not long after, in the caſe of the northern rebels, 
and the grounds of it more particularly opened. 
It was confirmed by nearly the. ſame perſons who 
had originally pronounced it; and it appears 


cleaciy, by the N of the m _ 
Nan | 
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ling® who was one of che judges in the commil- 
| Hon, chat they were guided in the confirmation 
of it by the ſame motive of getting rid one way 
or other of obnoxious perſons which had diQtated ; 
it in the firſt inſtance. 


The war had actually been EW 5 in one of the 
ridings of Yorkſhire; ſo that the firſt idea was to 


only, on the general ground that there are no 

_ acceffaries'in treaſon: but then, it was feared 
mat there would be a deficiency of evidence =__ 
proving the combination. They next intended to 


implicate thoſe who had been guilty of conſpiring : 2 


ground the indictment on the temporary aft which . 


had been paſſed the year before; but unfortunately 
for their purpoſe, this was confined to certain 
ſpecific acts of conſpiring, ſuch as ſpeaking and 


1 * however pliable an act of parlia- bs” 


with «fudden and eee ſcruple, that it 
could not be extended to acts which the legiſlature 
appeared to have purpoſely omitted; ſo that, as a 
laſt reſource, they muſt needs 'fer up anew- their 
oun decifon, and defend it as well as they can. 
This proceeding puts one in mind of, the plea- 
a conference between the three brothers in the 
Tale of the Tub, who being predetermined to 
wear ſhoulder - xnots to their coats, were ſtrangely 
| WE to find at authority for ſuch a faſhion in 
their 


o Key. fo, 20. 


f Wir? 
their farher's will. They firſt tried the — 
of toridem verbis; but, alas! no ſuch words were 
to be found aſter the moſt laborious reſearches. 
The notion of totidem ſyllabis was then reſorted 
to; but this proved equally inauſpicious. They 
vuere laſtly driven to totidem litteris, which, by a 
ſkilful evaſton of the untoward letter x, they con- 
trived to ſuit tolerably well to their purpoſe; and 
Fwraggered next day, ſays our author, in as large 
and flauſting ſhoulder-knots as the beſt, 

1 have already obſerved, that the detifion in 
chis cafe reſts preciſely on the ſanie grounds as 
the ond which preceded it in the trials of the re- 
gicides; ſo that in examining the one, we examine = 
both; We have two reports of the reſolution of 
the judges; one in Keyling, and another in Hale's 
Pleas of the Crown, taken from a manuſcript of 
L. K. Bridgeman, who aſſiſted at the conference; 
The judges take notice of the doctrine of Coke, 
But aſſert, that he has contradicted himſelf where 
ke mentions the determinations" in the caſes of | 
Eords Eſſex and Cobham. 1 

Suppofing the determinations to be as they 5 
would intimate, where is the contradiction? Lord 
Coke, in one place, gives you a ſolemn reſolution : 
of the judges coinciding with his own fertled di- 
geſted opinion, and in another occafianal deci- 
fions, whith, it is fair to conclude, from the pro- 
poſition” hie expreſsly lays down, were regarded 
by him a# of leſs authority, being contrary to 
principle, and the eſtabliſned rules of conftruc- 
tion. Bur the fuck is, the detefmination iti either 

a | 8 nn 
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of the caſes referred to, proves nothing in favour 
of the doctrine attempted to be grounded upon 
them; in both, there appeared a ſettled deſign 
of impoſing force and coercion on che ſacred 
perſon of the ſovereign. _ | i 
This is evident beyond cording”; in che 
caſe of the Earl of Eſſex, reported at length in 
the State Trials“. In both, the principle the 
| Judges proceeded upon, was this; that any at- 
tempt to deſtroy or controvl, by perſonal violence, 
the conſtitutional independence of the ſupreme 
magiſtrate, is a conſtructive act of compaſſing 
his death; a Ry falſe, perhaps, but very 
different from that which the judges of Charles 
the Second attempted to wring out of them. 
They are both placed in this identical point of 
light, by a ſolemn reſolution of all the judges, in 
the caſe of P. Harding}, in the reign of William 
and Mary; the ſame concluſion erected upon 


them; the ſame uſe made in reſpect of precedent 


and analogy, Dr. Storey's caſe is likewiſe brought 
to ſupport the charge of inconſiſtency upon Coke 
as reported by Dier, (I do not know of any other 
report of it) it was this.—He conſpired beyond 
ſea to invade the kingdom with a great power; 
declared by what means the deſign could be ef- 
feted; in what place the attempt ſhould be made; 
and engaged for the co-operation of numbers im- 
mediately upon the landing. The perſons with 
whom he conſpired were alien enemies; this, 
therefore, was an overt act of adhering, if it had 


*V. 2. p. 190, & pot.” It is no leſs ſo in the caſe of L. Cabham. Vid, 
an account of his conſpiracy io Sir W. Rawleigh's trial. S. Try. v. 2. p- 
20, & Rapin, v. 2. P. 164, He was even charged with an aſſaſſination 
.. t YR — 8. p. 315+ | 
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been ſo laid in the indictment. But the queſtion 
propounded to the judges was this: If the prace 

|  tiſing there be for the death or deſtruction of the 

king, what offence that is in the ſubject? Theſe 7 
offences, ſays the reporter, are holden by the juſ- -  ' 
tices to be treaſon; © for. an invaſion with power 
cannot be, but of neceſſity it will trench to the de- : 

* ſtruction or great perilof the perſon of the prince.” 

. But it is evident, that this is going much farther 

Ii than the queſtion required. The queſtion; is put 
hypothetically, and the ſuppoſition therein ſtated _ 
Vas in truth agreeable to the real caſe*, though the 
circumſtance i is not reinen! in the ſummary nar- 
rative of the reporter. Dr. Storey, then, had 
practiſed for the death or deſtruction of the queen. 
This was the point immediately before the 
Judges; and they were indiſputably right in de- 
termining the offence treaſon. With reſpect to 
the matter of implication or conſtruction, relative 
to invaſions, ar conſpiracies to invade, in general, 
the ſubject was not before them; their reſolution, 
therefore, has the authority only of an extra- judi- 
cial. deciſion, and cannot countervail ſo many 
other authorities. 
It is likewiſe to be ped Fs at oy OR 
| when this treaſon was committed there was a pre- [ 
tender to the crown. The invaſion was concerted 
with the ſervants of a power that ſupported the 
claims of this pretender. To dethrone the queen, 
then, muſt neceſſarily have entered into the plor, 
or, might, at leaſt, be implied, without any very 
ſtrained conſtruction. 
® Storey practiſed with one Beſtall, a conjurer, 2gaiok the queen's l. fe. 
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The caſe may have taken a particular colour 
from this conſideration, ſince the offence imputed 
was not merely a conſpiracy to invade the kingdom, 
but a conſpiracy to dethrone the ſovereign by means 
of an invaſion. This remark extends itſelf to all 
caſes where confpiracies or compaſſings are en- 
tered into with perſons claiming a title to the 
crown. It is certain, that fuch caſes fall within 
the deſcription of treaſon, by a ſcheme of reaſon- 


ing much more ſimple and plaufible than where 


this eircumſtance of aggravation does not occur; 


or to expreſs myſelf more clearly and diftin&ly, 


a conſpiracy to levy war, or invade the realm, in 
concert with a pretender, or in hoſtility to the 
title of the ſovereign in poſſeſſion, may be treaſon» 
able; and it will not follow from thence that con- 
1. {piring to levy war nnn Rep 
will be ſo. 5 
I muſt therefore think; that the analogy is not 
quite complete between precedents fo circum- 
ſtanced, and the caſes that have ariſen, or are 
likely to ariſe, in the preſent day. I do not ad- 
mit the reaſoning to have been perfectly juſt, even 
in reſpect of deſigns ſuch as I referred to; be. 
cauſe'the fact, of aiming at the deſtruction of the 
ſovereign in his natural or political capacity, con- 
ſtituting the giſt of the charge, required to be 
diſtinctly and ſpecifically proved, and ſhould not 
have been raiſed by conſtruction or implication, 
however plauſible. All I would here inſiſt upon 
is, that though there may be blamable ſophiſtry 


on both the ſuppoſitions, it comes, at leaſt, in a 


15 eſs queſtionable ſhape in the one than in de ae. 
Theſe 


1 
Theſe were the grounds on which the FIFTY of 
Charles the Second eſtabliſhed a doctrine rendered 
convenient by the circumſtances of the times, but 
contrary to the moſt eſtabliſhed rules of conſtruc- 
tion, and the higheſt authorities of law. They 
determined, at the ſame time, that an overt act, 
not laid in the indictment, might be given in evi- 
dence, and would be ſufficient, if properly ſup- 
ported, to convict the criminal. This reſolution 
my Lord Hale poſitively rejects, as in the higheſt 
degree iniquitous, yet delivering, in his ſummary®*, 
an opinion conformable to that of Coke, on the 
ſubject of this eflay, he contradicts it in his Pleas 
of the Crown}, on the ſole foundation of the deci- 
ſion in this caſe, coming as it does in ſo very queſ- 
tionable a ſhape, and in ſuch bad company. 

Sir Matthew Hale is, then, at variance with him- 
ſelf. The only queſtion is, which is moſt reaſon- 
able; to follow Sir Matthew Hale, when deliver- 


ing thereſult of his own ſtudies and reflection, or 


when condeſcending to tranſcribe a ſtring of reſo- 
lutions which, with all his diſpoſition to acquieſ- 
cence, he feels himſelf compelled to reject in 
part. The warmeſt admirers of that moſt excel- 
lent magiſtrate and learned lawyer will, I hope, not 

be offended with me, when I ſay, that I prefer him, 
- with reaſon on his ſide, to with reaſan againſt him, 


particularly when the reaſon is his own, the error 
that of others. Even a tyrant did not reſent the 


appeal which was made from Philip drunk to 


"Philip ſober. 
* otwithſtanding the authority of the — 
e ® Sum. p. 26. yo 4 Ma Vo 
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Tion n mentioned, and the doubts of Hale. 
the doctrine of his Pleas of the Crown did not 
gain any thing like a firm footing till long after. 
J have already obſerved, that in the ſeries of pre. 
cedents and opinions, which commences with the 
time of Charles II. there is a TN break 
and interruption. 

Lord Holt, another lufhladry of our hs hi 
brighteſt, perhaps, after the illuſtrious names of 
Coke and Hale, expreſſes himſelf, in the caſe of 
Sir J Friend*, in a manner perſectly conformable 
to what I here contend for. He unequivocally 
admits, that the bare act of conſpiring to levy 
War, is not treaſon. All that he preſſes, and what 
cannot be denied, is this, that ſuppaſing a deſign 

of violence on the ſavereign, a conſpiracy to levy 
war conſidered as collateral to it, or as a means 


of effecting this principal purpoſe, ſhall not take 


away from the treaſonable guilt, which would 


attach to it, even wichour this PING 4 Va 


cumſtance. 
Here, then, the wirlikes array defigned, is to be | 
viewed in no other light than as the tool or inſtru- 
ment with which the ſovereign was to be aſſaulted, 
Whether the violence was to be open or ſecret, 


the violence of rebels, or of inſidious conſpirators, 


does not change the ſtate of the queſtion, any more 
than whether the engine of death were to be a 
ſword or a pike, a dagger or a bowl of poiſon, 
Conſpiring to levy war is at moſt a circumſtance 
of aggravation, but does not conſtitute the giſt of 
"the charge. "Deſigns: againſt the perſon of the 


» State Try. * 4 p- 613. & 61 4. = | ſovereign 
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| Tovereign muſt be ſpecifically proved or the india, 
ment falls to the ground. _ 

This ] aſſert to be the doctrine of Sir J. Hole, a 
doctrine worthy of the conſtitutional judge, who did 
not heſitate to declare, that every hand might be 

armed againſt even an officer of juſtice, who ſhoyld 
make any attempt upon the liberty of the ſubje& not 
Vapranted by the law; for in ſuch an attempt every 
| Engliſhman ſhared in the injury, and might chale 
5 5 lenge a ſhare in the revenge. 
But notwithſtanding this illuſtrious authority, hs. 
reſolution of the judges of Charles II. was declared to 
be law by the judges of George I. In Layer's caſe#; 
the counſel for the priſoner inſiſted upon the opinion 
| moſt favourable to their client, and offered to ſup . 
port it by argument; but they were ſtopped by the 
judges, in a tone of high authority, who, though very 
peremptoty in their concluſion, were very lame in their 
premiſes. The caſe in Keyling was the only one Which 
they cited, except a very recent determination of their 
own, in the caſe of Dorrel, Gordon, and Kerr, which 
they came to, they ſaid, after a full diſcuſſion of the 
ſubject. Of the trial on which this deciſion was given, 
J have not been able to meet with any particular ac» 
count. It appears only, that Mr, Ketelbey, one of 
the counſel aſſigned to Layer, had ated in the ſame 
capacity in that cauſe ; by him the point had been 
| argued; and we learn from himſelf, that he omitted 
mentioning the ſtatute of the 13 of Elizabeth, which | 
affords one of the ſtrongeſt arguments in ſupport f 
the opinion which he was employed to maintain. 

The authority of theſe caſes has given confl. 1 

| State Trials, vol. 6. p. 329. | derable : } 
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derable nn to the doctrine which cake 
the crime of conſpiring to levy war under the con- 
ſtruction of the ſtatute of treaſons. It has been 
tranſcribed from one compilation to another, and, ac- 
' - Farding to the forcible expreſſion of Junius, what was 
fact yeſterday has become law to-day. I would not 
be thought lo entertain any general notions hoſtile to 
authority. No one has a more profound contempt 
for that preſumption which would withdraw itſelf 
entirely from the dominian of illuſtrious and venera. 
ble names*. This is but the low pedantry of philo- 
ſophy. It is a miſerable trick of coxcombs to ap- 
pear wiſe in the eyes of the vulgar. To the opinions 
of great men I look up always with reverence, gene» 


rally with ſubmiſſion. But when the only queſtion 


is, what does a plain piece of writing mean? and J 


Nothing is more common than for friyolous wits to rail at outhority., 
They laugh outright if you mention to them the opinion of ſome great man, 
Rateſman, or philoſopher, in ſupport of a particular propoſition ; and yet, 


upon the ſtricteſt princivies of reaſoning, a corre underſtanding ſhall often 


I ſſeat to a great authority upon a doubtful point, rather than adopt the con- 
eluſion of its own enquirics concerning it. Let us conſider this propoſition ; 
- @ repyblick is the beſt form of govergment, Alciphron reads and obſerves, _ 
 andas the reſult of his reading and obfervation, is inclined to confider this 
epeſition as true. Good and beſt are terms ex preſſive of the general ex» 
rience of mankind, By the criterion of experience, therefore, muſt this 


propoſition be judged. Alciphron thinks experience is for it, but the ba- 
3 2 


hance inslines only by a very minute difference. He finds that Monteſquieu 
is of a different opinion. Monteſquieu was a man of unimpeachable inte» 
grity, and in the firſt order of human underſtandings. He conſiders the con- 
nedtion there is between the opinion of ſuch a ſuperior ſpirit as Monteſquieu, 
294 the truth of propoſmions. He obſerves that connection eſtabliſhed by 
body of experience, admitting of very few variations oy exceptions. It is 
por him to weigh this body of experience, againſt that mi difference de- 
| duced from his own general ſurvey, and which, in his appr n, turned 
| the ſcale in favour, of a republic. It be finds. the latter kick the beam, in 
atict reaſoning and ſound logic, his e Ws Eng: _— to the 1 
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dave the writing before my eyes, I muſt be allowed 
to judge of it in forme meaſure by my own under- 
ſtanding. cannot, at leaſt, by any effort of cre- 
dulity bring myſelf ro reject its cleareft and beſt- 


| weighed. ſuggeſtions. Still 1 am not frisfied, if 1 


am obliged to reſt here. My reaſon againft autno- 
tity is not a ſituation of mind which fills me with 
pride, but rather with diffidence and ſuſpenſe; 1 
willingly eſcape from the ſenſe of my own weakneſs, 
to the ſhelter of great and reſpected names. This is 


2 conſciouſneſs which I can indulge in the preſent ar 185 5 


gument. I have the higheſt authorities of n | 
ranged on my fide. 
Modern opinions are, indeed, againſt me; but 1 


look upon them as a mighty weight tremblingly' vi- 


brating on a fingle point; and 1 have only to con- 
ſider the adequacy of that point to ſupport that weight. 
On the determination in Keyling the whole doctrine 
reſts. From this you muſt ſet out in your journey 
forwards; this muſt terminate your reſearches back. 
wards. Foſter cites Keyling, and Blackſtone Foſter. 
If Keyling was wrong, all the others muſt be wrong 
| likewiſe. No ſtrength of authorities can prevail 
_ againſt an act of parliament, certainly, not autho- 
rities of ſo recent a date, and building upon ſo rot- 
ten a foundation. Brutus, or Manilius, may be a- 
gainſt me; but in the words of Cicero, and my 
motto, Scœvolæ & Teſte aſſentior. 

I flatter myſelf that I have fulfilled my aide 
| with the reader. 1 have traced the old and new doc- 
trine through, nearly, all the caſes, authorities, and 
decifions which have occurred reſpecting either. I 
e | Us have 


t @ 

þ dans ſne wn how the queſtion ſtands on the ** of 
general principle, and reaſonable induction; and when 
] was on the point of concluding, I was ſtopped by 
a moſt dangerous doctrine, which is cantinually rung 
In our ears by the low retainers of miniſtry, and re- 


echoed by all the fools and thoughtleſs coxcombs in 


the nation; a doctrine which has its foundation, not 
in any general principle of law, or reaſon, or policy, 
but in the perſonal characters, and perſonal circum- 
ſtances of the unfortunate individuals accuſed: Hang 
them, they are a parcel of raſcals, and the ſooner 
they are got rid of the better. I ſhall not diſpute the 
premiſes with theſe judicious gentlemen, becauſe, be. 


ing utterly unacquainted with the perſons in queſtion, | 
I have no means of aſcertaining the truth, or demon- 


frating the falſchood of the general imputation. I 
muſt content myſelf, therefore, with entering my 


humble caveat againſt the concluſion deduced from 


it. I have always been fond of ſtudy, and particu- 
larly of the ſtudy of hiſtory, This has led me to 
. remark, that never did any tyranny. eſtabliſh itſelf 


among the ſons of men, which did not begin with 


fome plauſible pretext, or ſome name muſical to the 
ears of the vulgar.” It either ſtrutted in the proud 
robes of liberty, or aſſumed the demure. preciſe de- 
meanor of public order. But whatever diſguiſe it put 
on, the firſt victims of its power were always men 
generally obnoxious; in reſpe& of whom the irregu - 
lariry of the proceeding was excuſed i in the rm 
equity of the ſentence. a 
Without going back to the tyrants 4 . or 


0 the * line of blood through 10 Syllas and 


2 . $ 


1 


Ogavius s of -antiquity, or the Henry the Fighths of 


modern times, can we ſo ſoon forget the celebrated 


exclamation of Barnave, when the murder of Ber. 
thier and Foulon was announced to the conſtituent 
aſſembly of France—Ce ſang eſt il done fi pur? 


Little did that young declaimer imagine that he was 


then eſtabliſhing a principle, af which he himſelf was 


15 by woeful experience, to feel the dangerous conſe- 


quence. Auay with thoſe idle effuſions of a meretri- 
gious rhetoric, which blind the judgment, while they 


incite the paſſions. Let us, in the calnineſs of ſober 
truth, endeavour to trace out the great leading cauſe 


to which all the maſſacres and convulſions of a neigh» 
bouring country are to be aſcribed. I think they will 
be found ſo many ramifications from this infernal 


principle, that the rectitude of an end fandtifies every 


means that is taken to attain it; and that the ordie 


_ nary forms of juſtice are to be ſuperſeded, whenever 


the preſumption of man thinks proper to pronounce 
that the ultimate good is likely to overbalance the 
evil of the temporary deviation. It ought to impreſs, 


with a ſalutary terror, the firmeſt advocates for this 


fatal doctrine, that extra- judicial proceedings once 
ſet a · foot, have generally turned to the deſtruction of 


their authors, and that the abuſe of a ſacred name 


has been found the moſt effectual means of extin- 
guiſhing the thing which it repreſents. * Deſpotiſm 


has lighted his torch at the veſtal fires of liberty, and 
licentiquſneſs has borrowed her weapons of deſtruc.. 


tion from the armoury which was intended: for the gen 
neral defence. | 


Would you, O my countrymen preſerve the happy 
ſtats 
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Rate which you have ſo lung eyed Mere with i- 
lgzous ſtrictmeſs to the: mai me ant inftirinions of 
vou chnonibed fathtrs, Oppoſe tlie ſpirit of licen- 


tous innovation, late vur name it aſſume; vate ver 
fhape it appear in, from whatever quarter it may 
come; Remember that rhe angel of darkneſs, w 
* tod, has often put on the appesrance, and coun- 
rexfviced the ſmobth fainrly lahguage of a miniſter of 
grave; Shut your eurs againſt thoſe deceitful couti- 


Kilbrs who would” have you'be diſorderly in deferies 


of onder, and violate the laws in ſupport of their au. 


cerity, They prefent ts you the horrid, ghaftly 
img of licemiouſtefs, ] in all rhe exaggeratigms of _ 
_ caricature. with a view of frightening” you" inte de- 
Motif But impreſs upon your minds this momen · 


tous tram wich the whole courſe of hiſtotical expe- 


vuner uni ſorinly artefls, that deſpotiſm is licentiouſs 

weit ad licentionſneſs'is deſpotiſin. They ate fun- 
_ - gamematinvariabte laws in our human ſyſtem, wiſely 
- EfGained by the great contriver of this and every 


other ſyſtem of being, that the power which knows 


no bounds ſhall know no ſecurity; that the prince 


h wilates the laws againſt his ſubjects, ſhall reach 
them to violate them againſt him; that if he ex- 
rends His pretenſions, they will enlarge their claims: 
and when once the eſtabliſhed ſyſtem of Jaw and 
ufage is btoken up, and the boundaries of right and 
wrong become undleterminate, to-day the ſovereign 
may be vpward; and congratulate” himſelf- on the 
facceſs of his ſchemes; but the vortex which he has 
ſet in motion, ſhall whirl him _ and ſink him, 
1 * | 


